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Traditional knowledge (TK) and traditional cultural expressions created so-
cially and passed down from generation to generation have largely remained 
outside of the purview of Western intellectual property regimes, resulting 
in their widespread appropriation. Despite long-standing concerns that many 
of these practices were unfair, constituting forms of unjust enrichment and, 
in some cases, misrepresentation, the political will to develop means of 
governing these activities has taken decades to arrive. The idea of extending 
“protection” to traditional cultural content has engendered considerable 
controversy and is still opposed by many who consider such endeavours 
pernicious limits on freedom of speech, scholarship, artistic expression, and 
historical inquiry. Most, if not all, of these liberal objections have been over-
stated, and few of them seem informed by any understanding of the norma-
tive framework of international human rights law.1 This chapter addresses 
the international institutions and processes that have brought these issues 
to global attention in the last two decades, the emergence of agreed upon 
principles and objectives, and the prospects these pose for protecting First 
Nations heritage. Examples of the latter are drawn from the case studies 
discussed in the introduction and companion to this volume.

Declaration on the Rights of Indigenous Peoples and 
the Daes Report 
As elaborated later in this volume, the Declaration on the Rights of Indigenous 
Peoples2 (the Declaration) is by far the most comprehensive international 
statement of indigenous rights and aspirations. It is particularly signifi cant 
for First Nations peoples because it establishes a variety of collective rights, 
including the right to maintain and develop autonomous legal systems, to 
practise cultural traditions, and to revitalize languages and oral traditions. 
The Daes Report3 further elaborates principles to guide the creation of in-
digenous rights with respect to cultural property or heritage. Despite strong 
currents of state antagonism towards the Declaration and the failure of some 
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states to support the fi nal version adopted by the United Nations (including 
Canada, the United States, New Zealand, and Australia), its negotiation has 
been historically productive. In addition to providing indigenous peoples 
with opportunities to publicize injustices they have suffered and survived, 
the process of bringing together so many diverse peoples from around the 
world has produced a better understanding of their commonality in terms 
of historic forms of state oppression while providing a forum for mobilizing 
resistance and crafting political aspiration. Indigenous peoples have also 
thereby reversed many colonial and racist stereotypes, becoming recognized 
not as peoples whose societies are relics of the past but, rather, as members 
of vibrant communities whose contributions to contemporary global well-
being should be better understood and acknowledged. The principles gov-
erning state obligations to indigenous peoples are becoming so entrenched 
in international policy and practice across United Nations institutions and 
in state practice that they might be legally considered part of international 
customary law.
 Although the Draft Declaration and its elaboration through the Daes Report 
contain the most expansive set of principles and provisions for the recogni-
tion and protection of aboriginal peoples rights with respect to their cultural 
heritage, recent endeavours undertaken by the World Intellectual Property 
Organization (WIPO) indicate that these principles are becoming more widely 
accepted and that their legal implementation may to some degree be under-
taken with the encouragement of UN bodies, even by those states that do 
not implement the Declaration. However, these initiatives are not intended 
solely for the benefi t of indigenous peoples; they attempt to balance indigen-
ous (and minority) cultural rights with other principles of liberal democracy 
that may or may not always accord with the values of indigenous peoples 
themselves. To comprehend the impetus for these initiatives and their scope, 
it is necessary to understand two key international legal agreements, the 
Convention on Biological Diversity4 (CBD) and the Agreement on Trade-Related 
Aspects of Intellectual Property5 (TRIPS), that have set the stage for greater 
global attention to issues involving intangible cultural heritage.

Two International Legal Agreements: CBD and TRIPS
The CBD is an international legal treaty with more than 180 state signator-
ies, including Canada. It has three objectives: the conservation of biological 
diversity, its sustainable use, and the fair and equitable sharing of the 
benefi ts arising from the utilization of genetic resources. Under art. 8(j), 
states that are party to the CBD are obliged to fi nd means to “respect, pre-
serve and maintain knowledge, innovations and practices of indigenous 
and local communities embodying traditional lifestyles relevant for the 
conservation and sustainable use of biological diversity and promote their 
wider application with the approval and involvement of the holders of such 
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knowledge, innovations and practices and encourage the equitable sharing 
of benefi ts arising from the utilization of such knowledge, innovations and 
practices.”6

 Although few of the concerns expressed by First Nations peoples about 
protecting their cultural heritage in the case studies pertain primarily to 
traditional knowledge, innovations, and practices relevant for the conserva-
tion and sustainable use of biological diversity, this area has received exten-
sive attention in international negotiations, in which the integral relation 
between the preservation of biological and cultural diversity has been ex-
plicitly recognized.7 The Convention of the Parties (COP [this is the group 
made up of all states who have ratifi ed the treaty]) has called upon member 
governments, “with the approval and involvement of indigenous and local 
communities representatives, to develop and implement strategies to protect 
traditional knowledge, innovations and practices based on a combination 
of appropriate approaches, respecting customary laws and practices, includ-
ing the use of intellectual property mechanisms, sui generis systems, customary 
law, the use of contractual arrangements, registers of traditional knowledge, 
and guidelines and codes of practice.”8

 The Ad Hoc Open-Ended Inter-Sessional Working Group on art. 8(j) (the 
Working Group) is obliged to address the potential components of a sui 
generis regime for the protection of TK.9 Reference to a sui generis regime 
means that the new law will not necessarily take the form of an intellectual 
property rights (IPR) regime but will be a law of its own kind.10 Indigenous 
peoples participating in these meetings have argued that indigenous custom-
ary law provides an important, if not primary, source of norms and means 
for protection.11 As a consequence, the Working Group has also been asked 
to compile and assess existing indigenous systems for protection,12 and the 
Bonn Guidelines on Access to Genetic Resources and Fair and Equitable 
Sharing of Benefi ts, adopted by the COP in 2002,13 also recognize the import-
ance of customary laws. Canada’s participation in these activities arguably 
indicates that the government has accepted international legal obligations 
to consider and to respect aboriginal customary law and indigenous codes 
of research practice.14 
 State governments can only respect those customary laws of which they 
are apprised;15 aboriginal peoples must themselves decide whether and to 
what extent they want to share aspects of customary laws governing TK for 
the purposes of calling upon governments to respect these laws and to insist 
that private parties do likewise. In some instances – such as Wilson Duff’s 
Histories, Territories and Laws of the Kitwancool and Michael Bright’s book on 
fi shing sites, places, and names – it appears that indigenous peoples have 
already authorized publication of at least some of their customary legal 
principles.16 However, the Skinnipiikani have an “orally based practice and 
performance” system of law and do not codify them in written texts but, 
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rather, stabilize, authorize, and enforce their legal understandings “within 
the context of the proper enactment of ceremonial protocols.”17 Their law 
is expressed in and through key practices and protocols, with language, ac-
tion, venue, and song being key elements that govern issues of right to aspects 
of intangible heritage. Their people do not even speak of many aspects of 
their cultural heritage or describe it to others unless such rights have been 
ceremonially transferred to them, and even then those responsibilities will 
limit permissible forms of disclosure. 
 For Canadian law to incorporate respect for Skinnipiikani customary law 
principles it will be necessary to show deference to the oral testimony of 
recognized elders or, alternatively, to subject all misappropriations of Skin-
nipiikani heritage to Skinnipiikani authority. Community sanctions such as 
withdrawal of respect will have effect in some instances, but it is not clear 
what, if any, impact these might have upon outsiders. A respectful dialogue 
between legal cultures will be necessary to achieve justice in cases involving 
outsider appropriation of TK in violation of proper protocols. Historically, 
it appears that, when rights were traditionally transferred, an exchange of 
Siikapistaan, or valuable consideration (often symbolized through animal 
hides), took place that produced “an ongoing, even perpetual, reciprocal 
obligation between those involved in the transfer.”18 In instances of wrongful 
appropriation by outsiders (even if approximate values for Siikapistaan could 
be established) it is not clear how Canadian law could offer restitution for 
these lost relationships or what form of restitution would be considered 
appropriate and respectful.
 Although it may seem artifi cial to some First Nations peoples, explicitly 
linking traditional cultural heritage concerns to the maintenance of local 
ecosystems may enable communities to call upon newly emerging legal 
principles for pressuring the Canadian government, obtaining NGO assist-
ance, and attracting publicity (if it is desired).19 Few of the case studies make 
specifi c reference to environmental knowledge per se, although all make 
reference to the ways in which cultural practices are related to land. To the 
extent that traditional medicinal knowledge involves knowledge of local 
plants and their healing properties, for instance, it has been internationally 
recognized as a form of TK.20 Skinnipiikani medicinal knowledge is clearly 
subject to ceremonial transfer, and the use of such TK outside of respected 
protocols is the kind of activity prohibited under the CBD. Ktunaxa/Kinbasket 
knowledge of local food berries and the means to sustainably manage yields 
is another form of TK that might be recognized.21 There is no guarantee, 
however, that any Canadian legislation on this front will be passed. First 
Nations peoples can at this point only make reference to these principles in 
common law litigation or in lobbying activities that call the government to 
account for its failures to abide by its international obligations.
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 Nonetheless it must also be acknowledged that the CBD primarily seeks 
to encourage the wider application of such knowledge through new forms of 
sharing and benefi t sharing.22 Indeed, the Working Group understands its 
objective as developing guidelines that will “ensure that indigenous and 
local communities obtain a fair and equitable share of the benefi ts arising 
from the use and application of their traditional knowledge.”23 First Nations 
peoples might then consider the circumstances under which they would be 
prepared to share their traditional medicinal knowledge (perhaps with other 
indigenous peoples) and what forms of benefi t sharing they would fi nd 
culturally appropriate. Are relationships of contractual agreement with 
market-based actors followed by royalty payments or technology transfers 
appropriate in any circumstances? Would cross-cultural research exchanges 
such as apprenticeships with indigenous peoples in other parts of the world 
be welcomed? These are only two possibilities: investment in indigenous 
language education and support for community heritage preservation cen-
tres. Both are forms of benefi t sharing that might be contemplated.
 Non-governmental organizations (NGOs) “such as conservation, develop-
ment, human rights, health, and other nonprofi t organizations, foundations, 
pro bono law fi rms, and private consultants play growing roles as intermedi-
aries in fostering, facilitating, and evaluating bioprospecting partnerships”24 
in which the ethnobotanical knowledge of forest-dwelling and indigenous 
peoples receives recognition and reward. Some of these arrangements have 
been controversial and deemed exploitative.25 Others (in which the prior 
informed consent of the local community was more appropriately sought) 
have reaped important benefi ts for indigenous peoples by way of community 
development funds, enhanced health care, training and employment op-
portunities, research exchanges, and positive recognition for traditional 
practices that have fostered cultural revitalization and greater youth interest 
in indigenous language and intergenerational learning.26 As traditional heal-
ers in many parts of the world become more organized and traditional 
medicine attracts the attention of NGOs committed to health and sustain-
able development, new opportunities for sharing, developing, and benefi ting 
from practices of traditional medicine promise to multiply.
 Not all knowledge that links people to territory will constitute TK as this 
is understood by the CBD. For example, among the Gitxsan House of Luux-
hon based in Gitanyow (Kitwancool), British Columbia, crests on totem 
poles are linked to the peoples’ history and to their territories,27 and crest-
bearing regalia (blankets, rattles, and poles) are held in trust. Such a trust 
“is more than a right to display certain images and to perform certain songs 
and dramas: it is intimately linked with the people’s histories, which con-
stitutionally defi ne each group and its relations with other groups, and 
connects each group with its territories.”28 Interpreting pictures of masks 
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and props used in naxnox, or spirit dance, performances, Luuxhon elder 
Robert Good (Sindihl) identifi es an adaawk (formal oral history) associated 
with a bird-head mask in which a spirit speaks to the people through the 
bird’s mouth and tells them to fi sh at a particular site: “This permission-
granting on the part of spirit powers is the underlying legal authority for 
any House to hold fi shing sites and land territories.”29 
 Might these manifestations of indigenous ties to territory be considered 
forms of traditional environmental knowledge? Not, it would appear, without 
further evidence that they contain knowledge about the particular qualities 
of soil, fl ows of water, plant life, fi sh migration and movement, animal be-
haviour, or climatic conditions. Kainai fi shing rights, traditional foods, and 
medicines, on the other hand, are more likely to be recognized as TK. 
Kwakwaka’wakw knowledge of specifi c medicinal plants that are guarded 
because they grow only in particular areas30 is a good example of the kind 
of TK that the CBD recognizes. The Ktunaxa/Kinbasket Treaty Council ap-
pears to have developed a traditional use and ethnobotany program that is 
providing local benefi ts based upon the principles proposed by the CBD 
while recording traditional land and resource use in the territory. If the 
Canadian government can be persuaded to create clear legal rights for in-
digenous communities with respect to TK, this would provide First Nations 
peoples with greater capacities to develop their TK for their own economic 
benefi t and to protect traditional use sites against development initiatives 
that endanger them.
 Although TK was not an issue in the Uruguay Round of trade negotiations 
that resulted in the establishment of the World Trade Organization (WTO) 
and the incorporation of intellectual property into the global trade regime 
via the TRIPS Agreement, developing countries began to push the issue as early 
as 1995 in the WTO Committee on Trade and Environment.31 In particular, 
it was argued that TRIPS must be construed to accord recognition and com-
pensation to TK holders to be congruent with the obligations that states held 
under the CBD pertaining to “the knowledge, innovations and practices of 
indigenous and local communities embodying traditional lifestyles relevant 
for the conservation and sustainable use of biodiversity.”32 Trade negotiations 
have increased developing country interest in TK as these states recognize 
genetic resources and the TK that pertains to them as possible sources of 
economic development. By 1999, developing countries were advocating for 
a system of IPRs “applicable to the traditional knowledge of local and indigen-
ous communities, together with recognition of the need to defi ne the rights 
of collective holders.”33 Many states (joined by NGOs), believed that “[b]y 
mandating or enabling the patenting of seeds, plants and genetic and bio-
logical materials, Article 27.3(b) [of the TRIPS Agreement] is likely to lead to 
appropriation of the knowledge and resources of indigenous and local com-
munities.”34 Latin American governments, for example, urged the WTO to 
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establish a future round of trade talks “in order to make recommendations 
on the most appropriate means of recognizing and protecting traditional 
knowledge as the subject matter of intellectual property rights.”35

 The protection of TK as an IPR was a proposal made by state governments, 
not by indigenous peoples and local communities themselves. It must be 
understood as a bargaining chip in a larger fi eld of negotiations, in danger 
of being sacrifi ced if other trade concessions are made. As Graham Dutfi eld 
astutely observes:

[F]or developing countries, TK serves a strategic purpose at the WTO that is 
unlikely to serve the interests of traditional peoples and communities. While 
some trade negotiators and ministries may see TK as a signifi cant moral or 
economic issue, it is diffi cult to imagine any developing countries pursuing 
this issue with any great determination. Measures to protect TK are far more 
likely to be achieved at the international level by the CBD COPs. And for 
governments genuinely interested in TK, whether out of a sense of social 
justice or because they believe TK can benefi t national economies, solutions 
need to be found at the national level. These solutions have more to do with 
basic human rights than with intellectual property rights.36

In short, the protection of TK is not and cannot be reduced to an issue of 
IPRs because it is more fundamentally tied to the marginalization, exploita-
tion, and oppression of indigenous and local communities embodying 
traditional lifestyles and the failure to recognize their basic rights as human 
peoples.37

 Recognizing the work being done under the CBD, WIPO, and through the 
WTO TRIPS Council and Committee on Trade and Development, The United 
Nations Conference on Trade and Development (UNCTAD) Commission on 
Trade in Goods and Services and Commodities has also recommended to 
the international community that efforts continue to be made to promote 
fair and equitable sharing of the benefi ts derived from TK in favour of local 
and traditional communities and to explore minimum standards for an 
internationally recognized sui generis system for TK protection.38 The World 
Health Organization has been asked to cooperate with both WIPO and 
UNCTAD to support countries in developing their capacities to protect 
knowledge of traditional medicine and medicinal plants.39 In 2000, an inter-
regional workshop recommended that “ways and means need to be devised 
and customary laws strengthened for the protection of traditional medicine 
[sic] knowledge of the community from biopiracy” and that “countries 
should develop guidelines or laws and enforce them to ensure benefi t-shar-
ing with the community for commercial use of traditional knowledge.”40 
The United Nations Commission on Human Rights indicated through a 
resolution in 2001 that there are actual and potential confl icts between the 
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TRIPS Agreement and the realization of economic, social, and cultural rights.41 
The resolution stressed the need for adequate protection of TK and regard 
for the cultural values of indigenous peoples, emphasizing concern for the 
protection of indigenous peoples’ cultural heritage.42 There thus appears to 
be growing international acceptance of the principle of protection for TK, 
benefi t sharing for the use of TK, and more limited acknowledgment that 
local systems for protecting TK deserve respect, particularly if these are 
considered part of indigenous peoples’ cultural heritage.
 There is an ongoing contest between the WTO and WIPO with respect to 
which body will ultimately assume responsibility for establishing the prin-
ciples that will govern a truly global IPR system.43 WIPO appears to be cog-
nizant of the fact that TRIPS, as a treaty negotiated largely at the behest of 
industrial states, spurred on by dominant industrial interests, does not rep-
resent a consensus of global stakeholders and that the IPR system must reach 
out to new benefi ciaries or a more representative set of interests if the system 
is to secure greater legitimacy in the eyes of more of the world’s peoples. 
Many nation-states also believe that the WTO TRIPS Council, given its com-
mercial emphasis, is an inappropriate forum for the negotiation of rights 
pertaining to the TK of local and indigenous communities and the principles 
to govern the use and protection of traditional cultural expressions.

The Work of the WIPO Intergovernmental Committee on Genetic 
Resources, Traditional Knowledge, and Folklore
There is little doubt that IPRs primarily serve the interests of industrialized 
countries and the industrial interests within those nation-states. Although 
they are premised upon the need to provide incentives for creative activity, 
it is largely acknowledged that they do more to protect investment than to 
spur creativity.44 They are also widely faulted for creating forms of private 
censorship. In many fi elds of technology it can also be argued that the exist-
ence of IPRs tends to promote concentrations of ownership.45 These rights 
are largely oriented to establishing the capacity to create market exchange 
relationships involving knowledge, innovations, and cultural forms, al-
though there are some dimensions of both copyright and trademark that 
may be used to prevent appropriations deemed injurious to creators and 
misrepresentations as to origin that cause confusion or offence to a people. 
Although stimulating innovation and investment are the goals of most IPRs, 
certain forms of protection – such as trademarks like collective and certifi ca-
tion marks, geographical indications, and appellations of origin – may protect 
products that have been produced in a traditional manner.46 These forms of 
IPRs have proven useful to some indigenous peoples in Canada and else-
where.47 Finally, trade secrets protect knowledge of value that has been 

bell.indd   254bell.indd   254 8/30/2008   6:36:13 PM8/30/2008   6:36:13 PM



255First Nations Cultural Heritage Concerns

wrongfully disclosed. Arguably, this common law form of action could be 
used in circumstances in which indigenous cultural heritage has been used 
in breach of confi dence or in which knowledge was shared with someone 
who could be held to have a fi duciary obligation to the peoples with whom 
it originated. This may be an attractive option where outsiders have com-
mercially exploited knowledge shared with them in confi dence or in violation 
of shared understandings of its appropriate use.
 In a series of declarations and statements, indigenous peoples around the 
world have gone on record in stating their opposition to Western-style IPRs 
as a method of protecting their traditional knowledge and intangible cultural 
heritage.48 They have made it clear that their relationship to their intellectual 
property is part and parcel of their relationship to their ancestral territories, 
which should assume priority. Such territorial rights are also integral to 
international norms of self-determination that apply to all peoples. The 
Union of BC Indian Chiefs put it succinctly: “Indigenous Peoples’ own lan-
guages, knowledge systems and laws are indispensable to their identity, and 
are a foundation for self-determination” and “inextricably and inalienably 
connected with their ancestry and ancestral territories.”49

 Neither UN bodies nor state governments have been willing to consider 
that acknowledgment of indigenous rights with respect to traditional know-
ledge or traditional cultural heritage necessarily involves acceptance of the 
principle of self-determination for indigenous peoples. As a political matter, 
then, First Nations peoples must determine whether to forego all considera-
tion of a new set of protections for intangible cultural heritage in favour of 
more comprehensive forms of self-governance or to engage in such delibera-
tions with the caveat that these are partial, provisional, and temporary 
methods for dealing with issues of appropriation until authoritative princi-
ples for the interpretation of the Declaration’s cultural heritage rights are 
established.
 WIPO, as the UN body responsible for the administration of IPRs, has – de-
spite continuing resistance to the IPRs model – become an important forum 
for the negotiation of principles to protect TK and intangible cultural herit-
age through the work of its Intergovernmental Committee on Genetic Re-
sources, Traditional Knowledge and Folklore (the IGC).50 Representatives of 
indigenous peoples have had a voice in this process only as accredited ob-
servers, although the Permanent Forum is now involved with these delibera-
tions.51 Indigenous groups have had an insuffi cient role within this process, 
although, increasingly, more indigenous NGOs have been constituted to 
increase indigenous participation. Enhanced and effective participation by 
a wider range of indigenous peoples in these deliberations is necessary if it 
is to have authority.52 More funding for a wider range of indigenous partici-
pation is also crucial to the legitimacy of these negotiations. 
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 The IGC has assumed responsibility for “intellectual property issues that 
arise in the context of (i) access to genetic resources and benefi t sharing; (ii) 
protection of traditional knowledge, whether or not associated with those 
resources; and (iii) the protection of expressions of folklore.”53 The IGC meets 
twice yearly to negotiate the principles relevant to such protection. It is im-
portant to note that the IGC’s mandate is not limited only to aspects of 
knowledge and intangible cultural heritage relevant to biological diversity 
and, thus, the principles it has established are of much wider application to 
First Nations than those of the CBD.54 However, neither WIPO (nor its com-
mittees) make law or even legally binding treaties. It can only establish 
principles based upon negotiations among the member states to whom it 
owes primary allegiance and accountability. State governments are not ob-
liged to pass laws based upon these principles, but, because WIPO does ex-
tensive research into the “best practices” for states to meet their obligations 
under other international legal treaties, such as the CBD, TRIPS, and inter-
national human rights treaties, its work is very infl uential.
 WIPO’s involvement with issues relating to TK and folklore goes back more 
than twenty years, although an explicit consideration of the needs of in-
digenous peoples is far more recent.55 Recognizing that the protection of 
traditional cultural forms could not easily be accommodated within an IPR 
framework that primarily addressed newly created forms of individual crea-
tivity and innovation, WIPO and UNESCO held a series of intergovernmental 
meetings in the 1970s and 1980s that culminated in the drafting and adop-
tion of Model Provisions for National Laws on the Protection of Expressions of 
Folklore against Illicit Exploitation and Other Prejudicial Actions.56 The possibility 
of developing an international treaty was also explored, but the states in-
volved were unable to come to agreement and the proposal was withdrawn. 
Although (as Chapter 10 addresses) UNESCO continued to explore methods 
for safeguarding traditional culture, WIPO withdrew from this fi eld of activ-
ity until 1997. In any case, these early initiatives appear to have been premised 
upon the assumption that the safeguarding of traditional cultures was a state 
concern and responsibility.57 The rights of minorities and indigenous peoples, 
whose cultural traditions have in many instances been suppressed by state 
policies of assimilation, were submerged in these early discussions.58

 Collaboration between UNESCO and WIPO in 1997 resulted in the World 
Forum on Folklore, in which the two bodies were encouraged by most state 
participants to pursue an international regime based upon regional consulta-
tions.59 During this same period, WIPO was under pressure to consider means 
of protecting genetic resources and TK pursuant to the obligations states 
had assumed under the CBD. In 1998, a new WIPO unit called the Global 
Intellectual Property Issues Division was established: “The purpose of this 
new Division was to identify and respond to the new challenges for the in-
tellectual property system of globalization and rapid technological change. 
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As part of this mandate, the Division sought to identify new benefi ciaries 
of IPRs, including traditional peoples and communities. The Division re-
searches and explores various issues including protection of traditional 
knowledge, innovations and creativity, and protection of folklore.”60

 The Division also assumed responsibility for IPR-related issues pertaining 
to biological diversity and its development. During 1998 and 1999, the Div-
ision embarked upon nine fact-fi nding missions around the world to consider 
local and regional needs and expectations with respect to knowledge, in-
novations, and culture. Arguably, it was as a consequence of these consulta-
tions that the concerns of indigenous peoples entered into WIPO’s sense of 
its mandate, and indigenous delegations began to participate in its inter-
national deliberations.61 In 2001, the IGC replaced the Division. It has be-
come a central negotiating forum for a deliberation of the issues posed by 
the legal protection of TK and folklore.
 In its early years, the ICG focused on the possibilities of amending patent 
laws to protect against acts of biopiracy in which TK had been appropriated 
and used in claims of exclusive rights.62 Most of these cases involved know-
ledge pertaining to plants and their useful properties. Proposals were made 
to require patent applicants to reveal the source of genetic resources and 
associated knowledge, but this continues to be controversial. Developing 
countries believe such a requirement is necessary to bring patent laws into 
compliance with the CBD; some industrialized nations see this requirement 
as a violation of the TRIPS Agreement. Another initiative, strongly supported 
by developing countries such as India, was to increase the documentation 
of TK in the public domain and make it available to patent examiners to 
prevent further patents being issued upon TK.63 A growing number of peri-
odicals documenting indigenous and other TK are now incorporated into 
the prior art recognized by the International Patent Cooperation Treaty.64

 The compilation of databases of TK has become a widespread practice. 
However, many peoples engaging in the creation of such databases appear 
to misunderstand their purpose. Putting TK into a publicly available database 
does not protect it. In fact, it may make it impossible to protect in the fu-
ture.65 It may be simply a matter of documenting what is in the public domain 
and thus available for everyone to use. However, if the knowledge is closely 
held, such documentation may bring it to public notice. There is now some 
doubt that these databases will even serve their putative purpose of prevent-
ing patents from issuing since “national and regional patent laws vary with 
respect to how information or material in the public domain should be 
presented or described in order that they constitute novelty-defeating prior 
art.”66 The book of traditional Ktunaxa/Kinbasket people’s traditional plant 
use67 available online, for instance, could preclude a person from obtaining 
a patent on technology that uses this TK in one jurisdiction but not in an-
other, depending on the relevant domestic requirements for prior art.
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 There may also be confl icts about what is in the public domain and how 
it became public knowledge. Information about indigenous peoples that 
was shared with scholars and travellers in the past, for example, may have 
been inappropriately divulged or disclosed without authorization, in which 
case it is only in the public domain due to a breach of confi dence.68 The very 
concept of the public domain may be problematic in societies in which 
traditional holders of knowledge or particular elders have ongoing custodial 
responsibilities with respect to the use of it, whether or not the knowledge 
is secret, closely held, or known to thousands of others.69 The unique re-
sponsibilities that individuals have to their kin, clan, and nation in indigen-
ous communities are not easily encompassed by formal systems of IPRs, 
where rights over knowledge, innovations, and practices are either held by 
individuals (or corporations understood as individuals) or are in the public 
domain and thus free for anyone to use.70 Individual rights to exercise re-
sponsibilities towards others, or rights accompanied by duties, as indigenous 
scholar Russell Barsh defi nes them, have not been accommodated.71 This is 
one of the reasons why indigenous peoples continue to insist that their own 
custom-based systems for governing TK and traditional cultural expression 
be accorded respect and legitimacy in international efforts to create sui generis 
systems of law, as discussed in the previous chapter.72

 The public domain concept poses still other problems. Some peoples may 
regard specifi c knowledge as in the public domain that other peoples consider 
integral to their culture. Knowledge may have a different status in different 
communities; forms of TK documentation considered harmless to one group 
may do harm to the cultural rights of others. In the Canadian context, where 
aboriginal title rights are based upon the “integral to a distinctive culture” 
test,73 documentation that establishes that practices are common to a number 
of indigenous communities may extinguish potential rights. Indigenous 
peoples are cautioned against participating in initiatives that would docu-
ment TK unless their communities are in control of these databases and 
have some means of maintaining their confi dentiality. Clearly, the issue of 
documentation poses a tension; preserving knowledge for the community’s 
use in the future must be balanced against the danger that it will be more 
accessible to outsiders and vulnerable to exploitation when in written form. 
Knowledge considered sacred should probably never be recorded or revealed 
without binding agreements of confi dentiality being in place. 
 It is now acknowledged that positive protection for TK may require new 
laws, rather than the modifi cation of existing IPRs, given the many principles 
that must guide its protection. For example, the IGC asserts that: “Protection 
of traditional knowledge should respond to the traditional context, the col-
lective or communal context and inter-generational character of its develop-
ment, preservation and transmission, its relationship to a community’s 
cultural and social identity and integrity, beliefs, spirituality and values, and 
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constantly evolving character within the community.”74 The IGC has been 
careful to produce an inclusive defi nition of TK so as not to preclude any 
potential subject matter. For the proposed legal purposes, “the term ‘trad-
itional knowledge’ refers to the content or substance of knowledge that is 
the result of intellectual activity and insight in a traditional context, and 
includes the know-how, skills, innovations, practices and learning that form 
part of traditional knowledge systems, and knowledge that is embodied in 
the traditional lifestyle of a community or people, or is contained in codifi ed 
knowledge systems passed between generations. It is not limited to any 
specifi c technical fi eld, and may include agricultural, environmental and 
medicinal knowledge, and knowledge associated with genetic resources.”75

 Any new protections for TK, according to the IGC, should be based upon 
an expansive interpretation of the legal principle of misappropriation. In 
short, “legal means should be available to suppress acquisition of traditional 
knowledge by theft, bribery, coercion, fraud, trespass, breach or inducement 
of breach of contract, breach or inducement of breach of confi dence or 
confi dentiality, breach of fi duciary obligations or other relations of trust, 
deception, misrepresentation, the provision of misleading information when 
obtaining prior informed consent for access to traditional knowledge, or 
other unfair or dishonest means.”76 This includes exercising control over TK 
in violation of legal measures requiring prior informed consent and acquir-
ing, claiming, or asserting intellectual property rights over TK-related subject 
matter and any commercial use of TK without just and appropriate com-
pensation to recognized holders of TK.77

 The concept of misappropriation should, in some cases, moreover, “be 
guided by the traditional context and the customary understanding of TK 
holders themselves. The traditional context and customary understandings 
may be apparent in a community’s traditional protocols or practices, or may 
be codifi ed in customary legal systems.”78 Several advantages of using the 
doctrine of misappropriation for protecting TK from wrongful appropriation 
are perceived. It would protect TK whether or not it was in the public domain, 
and TK would not need to be put in databases or to be fi xed in any way to 
receive protection.79 Most signifi cantly, this is a doctrine that can protect 
TK without turning it into a form of private property, a matter of grave 
concern to many indigenous peoples and their advocates who fear the frag-
mentation, confl ict, and commodifi cation attendant upon a private property 
system. 
 Although some states may choose to enact specifi c legislation protecting 
TK using the principle of misappropriation, there are other possibilities. For 
example, Canada might choose to amend the Trade-marks Act80 (which al-
ready includes prohibitions on some forms of misappropriation as acts of 
unfair competition) to address TK. It might modify legislation already gov-
erning aboriginal peoples, or it might simply provide such protection at 
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common law in the fi eld of torts or unjust enrichment. Criminal law is also 
a possibility, as is the activity’s inclusion in a general range of commercial 
offences. First Nations peoples might be encouraged to consider the form 
in which the inclusion of this principle in Canadian law would most benefi t 
them. If left to common law, expensive litigation must be pursued to establish 
precedent. Specifi c legislation requires extensive political attention that is 
usually in short supply. Amendments to existing laws of unfair competition 
might be accomplished with less lobbying and less opposition, while putting 
commercial actors on notice that appropriations of First Nations heritage 
will be scrutinized.
 The IGC has developed many sophisticated legal tools that would enable 
indigenous peoples and other communities to receive compensation, rec-
ognition, and rights to share benefi ts from the use of TK, while respecting 
the socially specifi c nature of its generation and use and the many ways in 
which it has value. They have also anticipated a range of potential benefi ci-
aries, forms of compensation, and necessary exemptions. The provisions in 
the Draft Policy Objectives and Core Principles81 developed to govern the legal 
protection of TK represent years of consultations with states, indigenous 
peoples, development and environmental NGOs, and other civil society 
representatives. These negotiations are ongoing, and the language in which 
these objectives and principles are expressed may continue to change. How 
and if member states will adopt these principles (by legislation or otherwise) 
remains to be seen, but their expression and elaboration in WIPO documents 
provides them with a new legitimacy and, thus, a new form of political 
leverage for First Nations peoples.

From Folklore to Traditional Cultural Expressions
If TK is most commonly used to refer to knowledge, innovations, and prac-
tices associated with properties and qualities of the environment, the cat-
egory of folklore applies to a wider range of traditional cultural forms.82 In 
UNESCO’s Recommendations on the Safeguarding of Traditional Culture and 
Folklore83 (1989), folklore (or traditional and popular culture) is defi ned as: 
“the totality of tradition-based creations of a cultural community, expressed 
by a group or individuals and recognized as refl ecting ... its cultural and 
social identity; its standards and values are transmitted orally, by imitation 
or by other means. Its forms are, among others, language, literature, music, 
dance, games, mythology, rituals, customs, handicrafts, architecture and 
other arts.”84

 Unfortunately, the common usage of the term “folklore” in most societies 
does not share this focus on tradition-based, collectively held, orally trans-
mitted knowledge that provides a source of cultural identity for a people. 
Indeed, for many societies who have embraced modernity, the term instead 
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connotes primitivism, superstition, backwardness, and archaic knowledge 
rather than a living and evolving tradition.85 This is not the way the term 
is understood within international law, but to avoid these connotations, 
many prefer to use the term “traditional cultural expressions” (TCEs); the 
IGC has agreed to consider it synonymous with “expressions of folklore,”86 
although it continues to use both terms.87

 WIPO’s objectives with respect to TCEs are sympathetic to but distinct 
from the political aspirations of indigenous peoples. It is obliged to consider 
TCEs globally, and its primary obligation is to provide guidance relevant to 
all member states. The IGC considers this initiative important within an 
international policy framework in which (1) preservation and safeguarding 
of tangible and intangible cultural heritage, (2) promotion of cultural divers-
ity, (3) respect for cultural rights, and (4) promotion of creativity and in-
novation – including that which is tradition-based – are understood to be 
ingredients of sustainable economic development.88 These policies are also 
part of UNESCO’s domain, as is addressed in the discussion of cultural rights 
in Chapter 10. The traditions and cultural heritage of indigenous commun-
ities89 are seen as important sources of creativity and innovation for com-
munities. The kind of protection with which the IGC most concerns itself are 
measures to promote further creativity, to encourage public dissemination 
of work, and to enable creators to control commercial exploitation of their 
work and protect themselves against misappropriations that create misrepre-
sentation and offence.90 Other measures for preservation and safeguarding 
are considered more properly within the domain of cultural rights under 
UNESCO’s jurisdiction. For example, forms of preservation that do not en-
able new forms of creativity to emerge and that totally prohibit all forms of 
sharing and dissemination within and between communities, or from which 
no forms of improvement in livelihood could be realized, would not likely 
be endorsed by the IGC, although some of them might be justifi ed as a mat-
ter of cultural rights propounded by UNESCO. 
 To consider one example: because of the distinct nature of their language, 
some Ktunaxa/Kinbasket words are only understood by Ktunaxa/Kinbasket 
elders.91 This makes the return of old audio recordings and interviews with 
elders, which are currently museum artifacts, extremely important to those 
for whom learning their language is an important step in reconnecting with 
group members who were separated from the community.92 Community 
identity and longevity may be secured if the language can be protected for 
the educational use of the elders.93 These published interviews and record-
ings are likely to be the property of the persons who published and/or re-
corded them. This does not mean, however, that the content of these records 
is owned by those who hold rights in the recordings, particularly if what is 
recorded is primarily the TCEs of ancestors. 
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 Access to these artifacts appears to be essential to Ktunaxa/Kinbasket 
understanding of their own history, language, and social structure. The desire 
for possession of and rights over these items does not stem, at least in the 
fi rst instance, from hope for economic gain or innovation, nor to enable 
contributions to the arts or sciences, but, rather, to help to understand and 
revitalize traditions that were lost, or that lost vitality, in the past. These are 
more akin to cultural rights than to IPRs as the latter are often reductively 
understood. However, to the extent that IPRs are a subcategory of cultural 
rights within the international human rights framework, their exercise should 
be congruent with cultural rights norms, which would give priority to 
Ktunaxa/Kinbasket needs to use these recordings in the service of the re-
vitalization of their language and traditions and, thus, in the enjoyment of 
their cultural life. Since community rights to language are also civil rights, 
denial of access to signifi cant archives of traditional language use constitutes 
another form of rights violation.94 Nevertheless, diffi cult questions remain. 
Should Ktunaxa/Kinbasket have exclusive rights to possession of these rec-
ords? Or would the provision of digital copies suffi ce to meet their needs? 
Does all knowledge of these traditions belong exclusively to them or is 
Ktunaxa/Kinbasket tradition part of a wider human history? If the latter, do 
Ktunaxa/Kinbasket have rights to determine how and under what conditions 
this history is shared? Are these questions any better addressed by consider-
ing these interviews and recordings as examples of TCEs?
 To summarize the international debates on TCEs, there is a consensus that 
some mixture of conventional IPRs and the creation of new rights (sui generis 
rights, or rights of their own kind) will be necessary to provide an adequate 
range of protection.95 Conventional forms of IPRs could be modifi ed to 
provide additional protections such as providing copyright protection for 
works that have not been fi xed in material form (orally transmitted stories 
and songs, for instance) and special remedies introduced for forms of copy-
right infringement that are culturally offensive. Recent reforms to conven-
tional IPRs also provide new means of protection. For example, the WIPO 
Performances and Phonograms Treaty96 of 1996 (adopted and ratifi ed in Can-
ada) provides for protection of the aural aspects of many traditional perform-
ances. Performers of traditional songs or chants, for example, already have 
the right to set conditions for the recording or fi xation of the performance 
(or to prohibit this altogether) and to control the way in which any record-
ing is distributed, including the capacity to prohibit commercialization (even 
if the underlying song or chant itself is not protected under copyright law 
because it is in the public domain).97 
 To protect themselves from wrongful appropriations, Gitanyow peoples 
might assert themselves as rights holders with respect to particular perform-
ances (spirit dances, feast rituals, the telling of adaawk, and dramas) that 
they prohibit unauthorized others from fi xing in fi lm, video, cassette, or by 
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photographing or duplicating them in performance.98 Such rights currently 
pertain to individuals, but there is no reason why individuals cannot enforce 
these on behalf of their house responsibilities. Similarly, contemporary re-
cordings made of Kwakwaka’wakw songs as well as unauthorized photo-
graphs99 (if these were of rituals, ceremonies, or other performance-based 
expressions of culture) could be precluded, enjoined, or punished as viola-
tions of performers’ rights already available in Canadian law.100 Kainai in-
formants indicate that songs sung in relation to the Sundance were holy 
and that the recording of Horn Society songs was prohibited;101 this is another 
instance where precluding fi xation seems appropriate. Remediation for 
performance, broadcast, telecommunication, or reproduction of perform-
ances that took place before performers’ rights were in place, however, must 
rely either upon breach of fi duciary obligations or upon cultural rights 
grounds until TCEs are better protected according to principles established 
by IGC negotiations.
 Those in the international community who argue for sui generis forms of 
rights want new protections for TCEs that the dominant legal system consid-
ers to be in the public domain, “although the communities concerned often 
challenge the public domain status of such material, especially when it has 
been recorded or written down without their informed consent.”102 The 
public domain is generally used to refer to elements of culture that are in-
eligible for private ownership and that are, therefore, under Western law, 
available for use by any member of the public.103 Such new rights might take 
the form of rights to prevent or authorize others’ use of public domain TCEs 
or simply provide for rights of remuneration to the community. These could 
be coupled with obligations of attribution to the originating community 
and rights to ensure that the integrity of such TCEs are respected. It should 
also be possible to prevent uses that are derogatory, libelous, defamatory or 
that misrepresent traditional cultures and to “protect sacred and secret ex-
pressions against all forms of use and commercial exploitation” as proposed 
by the draft South Pacifi c Model Law on the Protection of Traditional Know-
ledge and Expressions of Culture, 2002.104 
 The intangible cultural heritage of indigenous peoples is also currently 
under threat by new efforts of privatization on behalf of owners of the ma-
terial objects that bear TCEs. For example, museums holding objects of in-
digenous origin may (wrongfully) assume the role of licensing the intangible 
cultural heritage associated with the objects they hold. Museums holding 
Navajo rugs collected early in the twentieth century, for instance, now pur-
port to license the rugs’ designs for use on consumer goods (such as computer 
mouse pads) and warn competitors against copying the designs. Such be-
haviour misrepresents the museum’s legal rights. As holders of the physical 
object, they are unlikely to hold copyright in the design unless the rug pat-
tern was individually authored and the author’s copyright was assigned to 
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the museum. No such assignment could have been made if the designs were 
traditional in nature; the museum would have no rights that it could legit-
imately license. These museums are often using their capacity to control 
access to the original rugs in an attempt to control the use of the rugs’ design. 
In so doing, they are effectively attempting to exercise rights over TCEs. 
Whether or not their efforts are designed primarily to deter market competi-
tors from dealing with designs they believe to be in the public domain, they 
are also signalling to indigenous peoples that they have no rights to their 
own TCEs, while engaging in acts of misrepresentation with respect to their 
own rights. It is strongly recommended that when First Nations peoples 
know of museums that are holding cultural property they consider their 
own, they advise these museums in writing that they also consider the in-
tangible cultural heritage associated with the object integral to their trad-
itional knowledge, their indigenous intellectual property, and their cultural 
rights and that they will view any attempts to permit non-indigenous peoples 
to use these heritage forms as violations of their rights as peoples. 
 Those parties who oppose property rights protections for TCEs fear that 
they will stifl e the capacity of both indigenous peoples and others to create 
and innovate based on tradition. Their focus is clearly upon protecting in-
dividual expressive rights. In multicultural societies, some people believe 
that social cohesion is best maintained by respecting the free exchange of 
cultural experiences and supporting ongoing processes of cultural hybridity 
and change.105 Existing IPRs such as unfair competition, trademarks such as 
certifi cation marks and collective marks, geographical indications and ap-
pellations of origin as well as trade secrets appear to them to provide adequate 
means for communities to prevent usages that falsely suggest a connection 
with a community or otherwise misrepresent it.106 Prohibitions upon the 
use of sacred or secret TCEs could be established either through modifi cation 
of trade secrets law (which would not require prior disclosure) or by use of 
a registration system. Thus there is no global consensus that new protections 
are necessary.
 In light of these various concerns, the IGC produced draft provisions 
(Provisions) for substantive standards embodying policy objectives and core 
principles for the protection of TCEs in 2005 (which may provide the content 
of international standards for protecting TCEs against misappropriation and 
misuse, without requiring the assertion of new exclusive property rights over 
TCEs but accommodating this option should holders of TCEs elect it.)107 
These Provisions supplement but do not supplant protection for TCEs already 
available under existing IPRs. The IGC has acknowledged that indigenous 
peoples, in particular, may fi nd the Provisions too limited. The Provisions 
are recognized as complementary to international instruments and processes 
for the preservation and safeguarding of TCEs that may more properly be 
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considered the cultural rights of peoples (as discussed in the later chapter 
on human rights). In short, the provisions do not limit existing cultural 
rights.
  Although the precise terms of these Provisions are likely to be further 
modifi ed in intergovernmental negotiations, the draft Provisions have 
reached such a level of maturity in terms of the clarity of their expression 
and the balancing of interests they must effect that it seems appropriate to 
subject them to evaluation in terms of their capacities to serve First Nations 
interests. Although provisional in nature, their negotiation by member states 
and their assertion in the context of elaborating the cultural rights that 
member states like Canada are obligated to respect, may eventually result 
in their acceptance as principles of international customary law.
 The proposed protections “recognize that indigenous peoples and trad-
itional and other cultural communities consider their cultural heritage to 
have intrinsic value, including social, cultural, spiritual, economic, scientifi c, 
intellectual, commercial and educational values”; they aim to “promote re-
spect for traditional cultures and folklore, and for the dignity, cultural in-
tegrity, and philosophical, intellectual and spiritual values of the peoples 
and communities” that preserve TCEs, meet the aspirations and expectations 
of indigenous peoples and traditional communities, and contribute to their 
welfare.108 They also endeavour to provide peoples with practical means “to 
prevent the misappropriation of their cultural expressions and derivatives 
therefrom,” to “empower indigenous peoples ... to exercise rights and au-
thority over their own [TCEs]” and to “respect the continuing customary 
use, development, exchange and transmission of [TCEs] by, within and be-
tween communities,” and “where so desired by communities and their 
members, promote the use of [TCEs] for community-based development.”109 
They provide means of “precluding others from acquiring IPRs on [TCEs] or 
derivatives thereof to create an environment of greater certainty, transpar-
ency, and mutual respect between communities that hold [TCEs]” and 
“academic, commercial, governmental, educational and other” parties.110

 All such “[m]easures for the legal protection of [TCEs] should also be rec-
ognized as voluntary from the viewpoint of indigenous peoples and other 
communities who would always be entitled to rely exclusively or in addition 
upon their own customary and traditional forms of protection against un-
wanted access and use of their [TCEs].”111 These provisions are not meant to 
encroach upon or constrain traditional or customary laws, practices, and 
protocols.112 Protections should not “hamper the use, development, exchange, 
transmission and dissemination of [TCEs] by the communities concerned 
in accordance with their customary laws and practices ... [that] should guide 
the legal protection of [TCEs] as far as possible.”113 The IGC agrees that these 
protections should be available without prejudice to rights and obligations 
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already established under international law, including human rights laws 
(which include cultural rights) and, presumably, international customary 
law (which may encompass international indigenous rights in the Declara-
tion that have not been implemented through a legal instrument).
 Although the Provisions establish that misappropriation and misuse of 
TCEs would be unlawful, national and regional authorities and communities 
are given fl exibility with respect to the precise legal mechanisms that could 
be used to implement these rights of protection. Given the division of pow-
ers in the Canadian Constitution,114 it would appear that these Provisions 
would be considered matters of civil and property rights and come under 
provincial rather than federal jurisdiction (although some offences might 
also be incorporated into federal copyright, patent, and trademark jurisdic-
tion to prevent people from exercising IPRs over unauthorized use of TCEs). 
It might also be possible for self-governing indigenous jurisdictions to in-
corporate these provisions into regional law (but the current author lacks 
the constitutional expertise to provide a confi dent recommendation on this 
front). It is important to consider who the appropriate rights holders should 
be: “Some laws for the protection of [TCEs] provide rights directly to con-
cerned peoples and communities. On the other hand, many vest rights in 
a Governmental authority, often providing that proceeds from the granting 
of rights to use the [TCEs] shall be applied towards national heritage, social 
welfare and culture related programs ... while the benefi ciaries of protection 
should directly be the concerned peoples and communities, the rights 
themselves could be vested either in the peoples or communities or in an 
agency or offi ce.”115

 Although the Canadian government is unlikely to choose to directly 
exercise control over protections for TCEs, First Nations have often experi-
enced the creation of new public authorities for the protection of their rights 
that do not adequately represent their interests. As a matter of international 
law, however, indigenous peoples’ rights over their own cultural heritage 
are their own to exercise and manage. One of the guiding principles affi rmed 
by the ICG is that “Protection should respond to the traditional character 
of [TCEs], namely their collective, communal and inter-generational char-
acter; their relationship to a community’s cultural and social identity and 
integrity, beliefs, spirituality and values; their often being vehicles for reli-
gious and cultural expression; and their constantly evolving character within 
a community.”116

 It is acknowledged that TCEs are not always created within fi rmly bounded 
communities but, rather, may be the products of cross-cultural exchange 
and infl uence and intra-cultural exchange within related peoples whose 
name or designation may vary across borders or frontiers. This means that 
house crests, for instance, although traditional to a number of First Nations 
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and perhaps to some Native peoples or tribal nations in the United States, 
would be protected, as would clan insignia shared by a people or nation 
whose territories straddle borders or who are otherwise divided into distinct-
ive areas of residency. This test is thus far less stringent than the Supreme 
Court’s insistence that a practice be “integral to a distinctive culture” to be 
the subject of an aboriginal right in Canadian law.117

 TCEs are broadly defi ned as any forms, whether tangible or intangible, in 
which traditional culture and knowledge are expressed, appear, or are mani-
fested, comprising verbal expressions, musical expressions, and active ex-
pressions such as performances, whether or not these have been reduced to 
material form and tangible expressions such as productions of art and archi-
tectural forms, providing these are products of creative activity (individual 
or communal), are characteristic of a community’s cultural and social identity 
and cultural heritage, and are maintained, used, or developed (by a com-
munity or by individuals with responsibilities to do so) in accordance with 
the customary law and practices of that community.118 The term “charac-
teristic” implies that the protected expressions are attributes of a particular 
people, around which there is a tacit consensus of the community that these 
are generally a characteristic of them as a people. The use of the term “herit-
age” suggests that TCEs have been maintained and passed among more than 
one generation, although there is no consensus as to whether two or more 
generations must have maintained or used it. 
 A TCE can include a combination of both tangible and intangible items; 
this would respect both Kwakwaka’wakw and Kainai customs, in which ob-
jects often carry with them the rights to numerous intangibles such as songs, 
dances, names, and other rights. The intangible cultural property that Kainai 
members deem vital to their cultural practices and identity, for example, 
might be considered TCEs, but their ceremonial sites would only seem to 
be protected if there are some human constructions or creations in place 
that make these analogous to architectural or artistic forms. This appears to 
be the case in many instances – such as Ktunaxa pictographs and cave paint-
ings – but in most of the case studies we are not given suffi cient detail about 
the ceremonial sites to ascertain this. Other forms of protection, such as 
those afforded to parks and recognized cultural landscapes and heritage sites, 
however, may afford more direct protection to these sites.
 The Provisions mention stories, legends, poetry, riddles, words, signs, 
names and symbols, songs, ceremonies, rituals, dances, textile designs, body 
painting, carvings, costumes, and musical instruments.119 They appear wide 
enough to include nearly all of the items mentioned in the case studies as 
signifi cant forms of cultural property. The intangible aspects of tangible 
artistic productions – such as the designs of the masks – will also be protected 
against forms of unauthorized reproduction, according to WIPO lawyers, 
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but the language of the Provisions will have to be modifi ed to make this 
clear.120 The Provisions provide three layers of protection in art. 3 (i):

For secret, confi dential or undisclosed TCEs they simply affi rm that there 
shall be effective legal and practical measures to ensure that communities 
have means to prevent unauthorized disclosure, use, and the acquisition 
and exercise of IPRs over them. This merely affi rms common law principles121 
and accords with indigenous peoples’ expressed rights “to protect and control 
dissemination” of their knowledge.122 

 The Canadian government might be asked to further publicize these com-
mon law rights so that more members of the public are aware of them and/or 
to provide assistance to First Nations in such lawsuits. Tribal courts in the 
United States and courts of indigenous jurisdiction might also be encouraged 
to affi rm these rights. Canadian common law is neither an effective nor a 
practical means for communities to enforce these rights, however, given the 
cost of court proceedings and the fact that judgments are limited to the 
jurisdiction of the court.123 Still, the existence of remedies such as prelimin-
ary injunctions (that enable courts to stop infringing activities) might be 
considered in particular instances. The book published by the Kootenay 
National Park entitled Nipika, for example, used a Ktunaxa sacred name that 
was not to be used publicly or talked about generally.124 This would suggest 
that this name was held confi dentially even if it was not actually a secret. 
A common law court could be asked to enjoin the use of the name, prevent 
the distribution of the book, and possibly even seize copies of it if it could 
be demonstrated that the use was unauthorized. A greater problem may be 
posed by the necessity of demonstrating to a court that such a use causes 
signifi cant harm and getting Western courts to recognize the kind of injury 
that is suffered by First Nations in these circumstances. 
 It is recommended that First Nations peoples consider what the most 
practical and effective means to prevent or to stop use of such TCEs would 
be in instances where no prior registration or notice to the public is desir-
able. In art. 3 (ii) the Provisions suggest that:

For TCEs that have not been registered and of which the public has not been 
notifi ed that a community has a signifi cant cultural interest, there shall be 
effective legal and practical measures to ensure that the relevant community 
is identifi ed as the source of any work or other production adapted from the 
[TCE], any distortion, mutilation or other modifi cation of, or derogatory 
action in relation to a [TCE] as well as any false, confusing, or misleading 
allegations in relation to goods and services that evoke a [TCE] and suggest 
an endorsement by the community can be prevented and/or is subject to 
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civil or criminal sanctions. Where any use of unregistered TCEs is for gainful 
intent, there should be equitable remuneration or benefi t-sharing on terms 
determined by a state agency in consultation with the community.

 Some parties, including the indigenous Saami, have expressed serious res-
ervations about any such state authority acting on behalf of indigenous 
peoples. The IGC “underscores the need for any agency or authority to derive 
its entitlement to act from the explicit wishes and authority of the commun-
ity concerned.”125

 Among the Kwakwaka’wakw, rights to certain songs and dances impose 
an obligation to make use of them only in appropriate contexts.126 Would 
use in an inappropriate context be considered a “derogatory” action? If so, 
it could be prohibited under these Provisions. The Kainai understand that 
holy and sacred songs are specifi c to their different societies and are integral 
to the transferring of rights in sacred items or objects.127 The right to sing 
these songs is acquired through the proper transference of rights in the ob-
ject. Kainai could assert these rights as a people or the societies might be 
considered the relevant community for holding these rights. This would 
suggest that the performance of such songs outside of such contexts would 
require, at a minimum, that the society be identifi ed and that there be op-
portunities to prevent, prohibit, and enjoin improper usages considered 
derogatory. The Provisions would address many of the examples of Ktunaxa/
Kinbasket names and words used in commerce. Certainly the use of the 
Ktunaxa word for the Creator to advertise mountain biking adventures or a 
bed and breakfast128 may be seen as derogatory; it might also suggest to 
outsiders that these businesses have Ktunaxa endorsement. The possibility 
of having to share benefi ts from the business with the community might 
persuade commercial operators to cease using Ktunaxa words without con-
sulting community authorities. Stronger protections could be obtained under 
art. 3 (iv) if these names and words were registered. 
 The strongest protection is afforded to TCEs (other than words, signs, 
names, and symbols) that are registered by communities who wish to notify 
others that their prior, informed consent is necessary for use of the registered 
TCE. This is, in effect, a notifi cation to the public that, even when a TCE is 
widely known and appears already to have become part of the public domain, 
a community considers it to be characteristic of its cultural identity and of 
particular cultural or spiritual value. This includes rights to prevent repro-
duction, performance, fi xation, broadcasting, and so on. It also includes 
rights akin to moral rights to prevent any use that “does not acknowledge 
in an appropriate way the community as the source of the [TCEs]” and to 
prevent “any distortion, mutilation, or other modifi cation of, or other de-
rogatory action in relation to the [TCE].” This right would grant a community 
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the right to prevent or to authorize on agreed terms, including benefi t shar-
ing, the use of the TCE. IPRs over the TCE could be prohibited, obtained by 
the community, or licensed.129

 The misuse of the Ktunaxa/Kinbasket cultural symbols and sacred language 
by outsiders in stores and shops and as names of businesses could thereby 
be prohibited, particularly if these usages have a tendency to imply posses-
sion of religious practices and symbols.130 Although it is unlikely that these 
indigenous words have been copyrighted (individual words and titles are 
not subject to copyright, and copyright is not a property one can acquire 
except through the act of origination and fi xation), their use is misleading 
and potentially scandalous, and trademark law has historically refused to 
recognize both kinds of use.131 Moreover, to the extent that they bring a 
nation into disrepute, such marks have been refused registration and/or ex-
punged from trademark registries.132 Existing intellectual property rights are 
already available to protect many First Nations peoples against what they 
refer to as their culture “being copyrighted.” Proposed rights with respect 
to TCEs take this protection even further.
 The rights proposed in the Provisions would address concerns expressed 
by Kwakwaka’wakw participants about the appropriation of artistic styles 
and images representative of and associated with their community133 if they 
were prepared to register these in a future registry or, alternatively, were 
prepared to claim these images as collective marks. Ancestral crests and 
emblems, even when they have already been appropriated and used com-
mercially, could still be registered to indicate their cultural signifi cance. It 
would thus be possible to put outsiders on notice that songs, dances, and 
masks integral to a family lineage identity cannot be used without consent 
(Kwakwaka’wakw peoples would need to determine who the appropriate 
persons to provide the consent would be in each instance). This would also 
address Ktunaxa/Kinbasket concerns about the use of their songs and the 
Gitanyow desire for acknowledgment of the ownership of songs.134 It would 
thus be possible to prevent outsiders from recording, reproducing, or obtain-
ing any rights with respect to them.
 For TCEs comprising words, names, or symbols that are registered and 
notifi ed, communities would be entitled to prevent any use (or modifi cations 
thereof) or the acquisition or exercise of IPRs over them that “disparages, 
offends or falsely suggests a connection with the community concerned, or 
brings the community into contempt or disrepute.”135 This is akin to provi-
sions in many trademark laws already in place in the Andean Community, 
New Zealand, and the United States.136 According to one Kwakwaka’wakw 
community member, “the use of images, such as emblems and other family 
images, without proper permission [is] a form of wrongful appropriation 
that threatens the cultural integrity of the image.”137 If they are known, 
family emblems might be considered symbols that could be registered to 
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obtain the greatest protections. Certain words or names could be registered, 
but it is highly unlikely that all of the words in a language, however unique, 
would be considered TCEs integral to the identity of a people. 
 The protections that require registration and notifi cation (ii to iv) could 
be implemented by way of a national system of certifi cation marks held by 
concerned communities, the registration and use of geographical indications 
by communities as well as by national legislation, common law, or remedies 
under commercial law. Gitanyow crest images might be registered as col-
lective marks to prevent their use in inappropriate contexts and to certify 
their use by appropriate persons in accordance with Gitanyow tradition. It 
is recommended that First Nations peoples consider where the appropriate 
indigenous authority should lie for holding such rights and for managing 
them and whether they wish to proactively assert such rights on behalf of 
communities or merely respond to infringing activities.
 All of the Provisions protections for TCEs, with the exception of secret or 
undisclosed TCEs, are subject to certain limitations. These protections can-
not be used to hinder the use of TCEs “within the traditional and customary 
context by members of the relevant community” and extend only to “util-
izations of [TCEs] taking place outside the traditional or customary con-
text.”138 Outsiders’ usages of TCEs are still permitted “by way of illustration 
for teaching and learning,” in “private study,” in “criticism or review,” in 
“reporting or news coverage,” and “in the course of legal proceedings” or 
for “non-commercial cultural heritage safeguarding purposes,” provided that 
the relevant community is acknowledged as the source of the TCEs and that 
“such uses would not be offensive to the relevant community.”139 It is rec-
ommended that First Nations communities consider in what circumstances 
these permitted usages would constitute an offence to their communities. 
The Provisions put emphasis upon the prior informed consent of commun-
ities, which accords with concerns voiced in the examples given about 
consideration, consultation, permission, and respect.

Conclusion
Traditions long disparaged as backward remainders of premodern times, 
have, more recently, been recognized as valuable sources of identity, adapta-
tion, innovation, and resources for environmental stewardship and sustain-
able development in contemporary world conditions. Wrongful 
appropriations of traditional knowledge and cultural expressions have 
simultaneously been acknowledged as a form of injury. Existing forms of 
protection under IPRs and international cultural rights are available to pre-
vent many of the objectionable appropriations of First Nations cultural 
heritage in the case studies. New ways of recognizing and remedying such 
injury are being formulated internationally. Indigenous peoples’ advocacy 
has been central in this process, and the legitimacy of their participation in 
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the international arenas in which these negotiations take place has achieved 
a high level of respectful recognition. Nonetheless, considerable work needs 
to be done to convince the general public that new forms of protection are 
necessary if Canadian governments are to be compelled to adopt the prin-
ciples and objectives formulated internationally and effectively incorporate 
these into laws that will provide tangible benefi t to First Nations.
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